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Overview
·The survey process at the present time.

·Understanding remedies and penalties

·PPACA provisions regarding CMPs and remedies

·Other PPACA provisions affecting nursing facilities 
and have some bearing.



The Real Overview



Overview







Inspection and Entry Conference
·The State must complete a standard survey of each 

SNF and NF at least once every 15 months.

·Upon arrival at the facility, the inspection team meets 
with the administrator to explain the inspection 
process and request specific information.



Information Gathering
·The survey team then selects a sample of residents to 

focus on during the information -gathering portion of 
the inspection.

·Surveyors observe resident care, review documents, 
interview residents and staff, and generally observe the 
ÆÁÃÉÌÉÔÙȭÓ ÄÁÉÌÙ ÁÃÔÉÖÉÔÉÅÓȢ



Deficiency Determinations
·Surveyors (Enforcement Team) cite noncompliance 
×ÉÔÈ ÒÅÇÕÌÁÔÉÏÎÓ ÉÎ Á Ȱ3ÔÁÔÅÍÅÎÔ ÏÆ $ÅÆÉÃÉÅÎÃÉÅÓȱ 
(Form 2567).

·Form 2567:

·States the regulation violated.

·Briefly describes the nature of the violation.

·#ÏÎÔÁÉÎÓ Á ÎÁÒÒÁÔÉÖÅ ÄÅÓÃÒÉÂÉÎÇ ÔÈÅ ÓÕÒÖÅÙÏÒȭÓ ÖÉÅ× ÏÆ 
the facts and circumstances illustrating the 
noncompliance.



Scope and Severity
·The SOM requires the surveyors to assign severity and 
ÓÃÏÐÅ ÓÃÏÒÅÓ ÔÏ ÅÁÃÈ ÃÉÔÁÔÉÏÎȟ ÒÁÎÇÉÎÇ ÆÒÏÍ Ȱ!ȱ ÔÈÒÏÕÇÈ 
Ȱ,Ȣȱ

·3ÅÖÅÒÉÔÙ ÒÁÎÇÅÓ ÆÒÏÍ ȰÐÏÔÅÎÔÉÁÌ ÆÏÒ ÎÏ ÍÏÒÅ ÔÈÁÎ 
ÍÉÎÉÍÁÌ ÈÁÒÍȱ ÔÏ ȰÉÍÍÅÄÉÁÔÅ ÊÅÏÐÁÒÄÙȢȱ



CMS Enforcement Chart
J

Required: Cat. 3

Optional: Cat 1 & 2

K

Required: Cat. 3

Optional: Cat 1 & 2

L

Required: Cat. 3

Optional: Cat 1 & 2

G

Required: Cat. 2

Optional: Cat. 1

H

Required: Cat. 2

Optional: Cat. 1

I

Required: Cat. 2

Optional: Cat. 1

D

Required: Cat. 1

Optional: Cat 2

E

Required: Cat. 1

Optional: Cat. 2

F

Required: Cat. 2

Optional: Cat. 1

A

No POC. No Remedy

Comm. To Correct

B

POC

C

POC

Isolated Pattern Widespread
SubstantialCo

mpliance

Immediate Jeopardy 

(IJ)

Actual Harm      Not 

IJ

No Actual Harm, 
Potential for more than minimal 

harm

No Actual Harm, 
Potential for minimal harm

Substandard 

Care

Category 1

Directed POC

State Monitor; and/or 

Directed In-Service

Category 2

DOP for New Admission, 

All Individuals

CMPS: $50-$3,000/d

Category 3

Temporary Management 

Termination

Opt. CMPs: $3,050-$10,000/d



Exit Conference
·Take notes on everything surveyors say

·Have all departments at the exit conference and taking 
notes

·Ask questions to clarify surveyor concerns and get as 
much information possible on residents involved in 
each concern

·Request a preliminary list of tags



After the Exit Conference
·Begin a plan of correction based on the exit conference

·Schedule in-services as soon as possible



Plan of Correction
·Must submit within 10 days

·Should correct within 45 days of exit

·Correct before DPNA is effective

·Correct quickly to avoid daily penalties



Plan of Correction
·What corrective action re: affected residents.

·How the facility will identify other residents with 
potential to be impacted.

·What measures/systems changes will be made to 
ensure compliance.

·How administration will monitor corrective actions



Determine Options
·Determine whether the matter will be handled by an 

attorney

·If yes, send all of the survey folder documents to the 
attorney immediately

·Determine whether the facility will pursue Informal 
$ÉÓÐÕÔÅ 2ÅÓÏÌÕÔÉÏÎ ɉȰ)$2ȱɊ ÁÎÄ ÎÏÔÉÆÙ ÔÈÅ ÁÔÔÏÒÎÅÙ 
immediately



An experienced attorney can help navigate 
the process



Potential Benefits of IDR
·Deletion of an entire tag

·Deletion of an example

·Deletion of harmful language

·0ÒÏÔÅÃÔÉÏÎ ÏÆ ÔÈÅ ÆÁÃÉÌÉÔÙȭÓ ÈÉÓÔÏÒÙ

·Reduce scope and severity

·Long-term cost effectiveness

·Impact referral of licenses



The IDR Process Prior to New Regulations

·IDR Request Form and Registration

·Rebuttal Letter

·Shared IDR Information

·IDR Conference

·IDR Decision



Request Form and Registration

·Must be received within 10 calendar daysafter receipt 
of the Statement of Deficiencies

·Must be sent to HHSC and DADS

·IDR Request must be accompanied by a fax 
confirmation showing that the DADS  regional office 
has received the request



Rebuttal Letter

·Must be received within 5 calendar daysof submittal 
of the IDR Request form

·Two copies must be sent to HHSC

·HHSC will provide a copy to DADS.  Do not send a 
copy directly to DADS.



Rebuttal Letter Includes
·Deficiencies/Violations Disputed

·Reason the Deficiency/Violation is Disputed

·Desired Outcome for each Deficiency/Violation

·Attachments that directly demonstrate the 
deficiency/violation is not supportable



Shared IDR Information
·HHSC will share all received IDR information with 

both parties

·Parties have until the end of the second business day
after receipt of IDR information to respond

·Responses will be shared with both parties

·HHSC may request additional information or 
clarification from either party



IDR Conference
·A provider may request a 30 minute telephone or face-

to-face IDR conference

·Conference must be requested on the IDR Request 
Form

·A conference may be granted if:

ÁRemedies are to be imposed or adverse action has been 
recommended

ÁImmediate jeopardy or immediate threat has been 
identified



IDR Decision

·HHSC will complete the review 

·An IDR decision will be issued no later than the 30th

calendar day after receipt of the IDR Request



Understanding Remedies and Penalties
·Termination

·Denial of payment for new admissions

·Loss of NATCEP

·Civil Monetary Penalties



Terminations
·MUST be imposed if facility fails to achieve substantial 

compliance within six months

·MUST be imposed if facility fails to remove  conditions 
creating IJ within 23 days



Denial of Payments for New Admissions
·MAY be imposed anytime for noncompliance.

·MUST be imposed when the facility is not in 
compliance within three months.

·MUST be imposed when SQC found on the last of 
three consecutive standard surveys.

·MAY be lifted if compliance achieved AND when State 
and CMS believe will so remain.



DPNA Does Not Apply to:
·Medicare/Medicaid admitted prior to DPNA who take 

temporary leave before on or after

·Private pay admitted prior who become 
Medicare/Medicaid eligible after



Loss of NATCEP
·Finding of Substandard Quality of Care/ Extended 

Survey.

·Assessment of civil money penalty of $5000 or more.

·Has been subject to a denial of payment.

·Has been closed due to emergency, and/or had 
residents transferred to another facility.



CMS Money Penalties
J

$50-$10,000/d

K

$50-$10,000/d

L

$50-$10,000/d

G

$50-$3,000/d

H

$50-$3,000/d

I

$50-$3,000/d

D

Optional

$50-$3,000/d

E

Optional

$50-$3,000/d

F

$50-$3,000/d

A

$0

B

$0

C

$0

Isolated Pattern Widespread
SubstantialCo

mpliance

Immediate Jeopardy 

(IJ)

Actual Harm      Not 

IJ

No Actual Harm, 
Potential for more than minimal 

harm

No Actual Harm, 
Potential for minimal harm

Substandard 

Care





The CMS Appeal
·Under present law, stays the collection of penalties.

·Allows confrontation of witnesses.

·More time to prepare.



Burden of Proof in the CMS Appeal

·CMS bears the initial burden of coming forward with 
sufficient evidence to establish a prima facie case
of a regulatory violation. 

·If CMS is able to establish a prima facie case, the 
burden of persuasion then shifts to the facility to 
ÒÅÂÕÔ #-3ȭ ÁÒÇÕÍÅÎÔ ÁÎÄ ÐÒÏÖÅ ÔÈÁÔ ÉÔ wasin 
substantial compliance by a preponderance of the 
evidence . 



PPACA Provisions Regarding CMPs and 
Remedies



Proposed and Final Rule
·Proposed rule published July 12, 2010

·Final rule published March 23, 2011

·CMS received 213 comments from states, health care 
associations, nursing homes, individuals, and provider 
and consumer advocacy groups



Intent of Section 6111 of PPACA
·Reduce delay resulting between the identification of 

noncompliance and the effect of certain penalties 
intended to motivate a nursing home to comply with 
quality of care indicators

·%ÌÉÍÉÎÁÔÅ Á ÆÁÃÉÌÉÔÙȭÓ ÁÂÉÌÉÔÙ ÔÏ ÓÉÇÎÉÆÉÃÁÎÔÌÙ ÄÅÆÅÒ ÔÈÅ 
direct financial effect of a CMP until after the long 
litigation process



Highlights of the changes
·Independent IDR process is available when CMP is 

imposed

·After an independent IDR, CMP funds would be 
collected and placed in escrow pending completion of 
formal appeal

·CMP may be reduced by 50% in certain cases of 
prompt correct for self-reported noncompliance

·Change in the use of the state share of CMPs





Independent IDR
·42 CFR Section 488.331

·Applicable to SNFs, dually-participating SNFs/NFs 
and NF-only facilities

·CMS offers the facility an opportunity for 
independent IDR when CMPs are imposed

·Facilities retain the option to use the existing IDR 
process.

·Facility must request the independent IDR in 
writing within 10 daysof receipt of the CMS notice



Independent IDR Timeline
·42 CFR Section 488.431(a)(1)

·Effective January 1, 2012

·Nursing home must request independent IDR within 
10 days. This is the same timeframe as the traditional 
IDR

·Independent IDR will be completed within 60 daysof 
ÆÁÃÉÌÉÔÙȭÓ ÒÅÑÕÅÓÔ



Independent IDR details 
·42 CFR Section 488.431(a)(2)-(4)

·Generates a written record prior to collection of CMP

·)ÎÃÌÕÄÅÓ ÎÏÔÉÆÉÃÁÔÉÏÎ ÔÏ ÒÅÓÉÄÅÎÔ ÏÒ ÒÅÓÉÄÅÎÔȭÓ 
representative and State ombudsman to provide 
opportunity for written comment



Resident Participation?



The DON and Earl Sleezy



Independent IDR details 
IDR will be conducted by either:

·The State

·An entity approved by the State and CMS

·CMS or its agent when federal surveyors conducted the 
survey and where the State independent IDR is not used



Independent IDR details: Comments
·Nursing homes should be allowed to choose to 

participate in both the existing IDR process and 
the independent IDR process.

·CMS states that if the government were to allow nursing 
homes to request both IDR processes, this would serve 
no meaningful purpose worthy of the added expense.



Independent IDR details: Comments
·#ÌÁÒÉÆÙ ÔÈÅ ÃÏÎÔÅÎÔÓ ÏÆ ÔÈÅ Ȱ×ÒÉÔÔÅÎ ÒÅÃÏÒÄȢȱ 

Would this be a minimal statement of the final 
outcome or a full narrative record?
·This will be phased in, so States will have to submit their 

plans for conducting independent IDRs to CMS for 
approval.

·Only the nursing homes and reviewers should be 
able to provide written comments.
·A fundamental purpose of the survey process is to 

protect beneficiaries.
·40% of surveyors believe that the existing IDR process 

favors nursing home operators over resident welfare.



Independent IDR details: Comments
·The entity conducting the independent IDR 

would not have access to the surveyor notes or 
additional facility documentation to make an 
informed decision.

·Any information relevant to the survey findings being 
ÄÉÓÐÕÔÅÄȟ ÉÎÃÌÕÄÉÎÇ ÓÕÒÖÅÙÏÒȭÓ ÎÏÔÅÓ ÁÎÄ ÃÏÐÉÅÓ ÏÆ 
facility forms, is typically discussed in the Form 2567.

·CMS did not comment further and stated that 
operational aspects will be provided later in the SOM.



Oh, Really?
·Surveyor notes versus 2567



Independent IDR details: Comments
·A user fee system for the independent IDR process 

was originally proposed. Commenters opposed the 
user fee.

·CMS will research the issue and take into consideration 
all the comments.

·CMS will NOT be requiring a mandatory user fee at this 
time.


